SIPPsin France after 5th April 2006

Conversation between UK investor and David Anderson solicitor and Chartered
Tax Advisor and Susanna Heley trainee solicitor both at Sykes Anderson LLP
about buying French property with his pension money following publication of
the Finance Bill 2006 with an acknowledgement to John Quarrell solicitor of
Freedom SIPP for hisassistance.

Please note that taxation and property are complex subjects and you should not take or refrain from taking any step

without full independent advice on the particular facts of your case. The content of this article is of a general nature

and no liability is accepted in connection with it. This article does not constitute financial advice. You should always
obtain such advice from a suitably specialised IFA.

Q. The Finance Bill hasjust been published. What doesit allow you to buy with your SIPP?

A. Thefirst thing to remember is that the Finance Bill has not yet been passed so it is not yet law.
However it is unlikely there will be any substantive change to these rules as they have been carefully
drafted to avoid any further damaging U turns by Gordon Brown. The new rules are helpful in that
they are more specific than the old rules as to what a SIPP can invest in. The new rules prevent a
SIPP from investing in “residential property” as defined in the Bill.

Q. What is“residential property” ?

A. It iseasiest to understand the provisionsiif you break them down into three separate definitions.
Firstly residential property is defined as a building “that is used or suitable for use asadwelling”. It
includes any land forming part of the garden or any grounds of such a building, which isused “for a
purpose connected with the enjoyment of the building”.

Q. So thisexcludes a house or flat, which is purely residential, let out on along lease?

A. Yes. Thisiswhat the Chancellor said would happen in December. However it allows a SIPP to
buy aformerly residential property, which is derelict if the property isto be redeveloped into
commercia property such as a hotel for which see below. It aso allows a SIPP to own land adjacent
to residential property, which is not used in connection with the residential property such as
agricultural land or a shop. As an example if you owned an equestrian property and ran ariding
school on the land adjacent to the residential property it would probably be acceptable for the SIPP
to own the adjacent land but not if the land was only used for riding your own horses on.

Q. What about gites?

A. Thisis going to be difficult to buy in a SIPP unless the accommodation comes within the
definition of a hotel in which case you should be al right. You will have to ensure that al French
rules are complied with for the accommodation to be classified as a hotel. Remember this will
involve numerous matters including commercial rates on the property and have other French tax
implications. If the French authorities classit as a hotel it is almost certain the UK Inland Revenue
will accept it as a hotel. Otherwise it is unlikely a SIPP can ownit.



Q. What aretheother definitions of “residential property” in the Bill?

A. A hotel or similar accommodation is defined as residential. However a SIPP can own the whole of
ahotdl.

Q. Can a SIPP buy part of a hotel?

A. Yes. Thisis permitted provided no person as aresult of this ownership has aright to use or
occupy that part of the hotel or any other part of the hotel accommodation. This meansthat if your
SIPP say buys asuite in ahotel you must not be able to stay in the suite or have any right to stay in
any other suite in the hotel at arate, which is below the rates offered to other customers.

Q. Does a part of a hotel include an apart-hotel?

A. Yesthiswill amost always be the case if the hotel provides accommodation in the form of an
apartment or suite rather than aroom. Thiswill cover the case of most French tourist |easeback
properties, which are managed by hotel or para-hotel groups. These are classified as hotels in France
and the legal structures are commercial with the properties rented by the owners to the hotel
operating company under French commercial leases. In addition French VAT isreclaimable by the
owners as for all other French commercial property. It is very difficult how this can be viewed and
taxed in France as entirely commercia and not accepted as commercia by the UK Revenue.

Q. Soareyou saying | can buy aleaseback in France with my SIPP?

A. Yes provided the development is run as a hotel it does not matter that the hotel suites are in fact
flats. Thereis no definition of “hotel” in the Bill and common sense must apply so that if it has al the
facilities most people would expect to find in ahotel it will be ahotel. In practice the French Inland
Revenue will not allow the property to qualify for French VAT reclaim unlessit is a hotel or para
hotel according to the definition in the French tax code.

Q. Most leasebacks allow you to spend sometimein the property. Isthis acceptable?

A. Definitely not. The commercial lease must exclude you from benefiting from use of the property
or any other property in the hotel in any way. The rental must be at the commercial rate for no
occupancy by you at al. Although technically you could pay the open market rate to stay in the
property to avoid any difficulties with your SIPP provider or the Inland Revenue you should not use
the property at al. It should be viewed as a pure investment.

Q. What about owning an apart hotel without a leaseback arrangement in place and just
renting it out through the hotel management company without a guar anteed leaseback type
rental?

A. This should be an acceptable SIPP investment.

Q. What happens when the property ceasesto be leased out to the hotel operating company?

A. It becomes residential and the SIPP must sell it. Under the new rules it can sell it to you at market
price.



Q. You mentioned a third exclusion?
A. Y es beach huts are also excluded as a SIPP investment.
Q. What isexplicitly allowed which might be thought of as residential?

A. Homes providing residential accommodation for children, halls of residence for students, homes
for the elderly, disabled or those with addiction problems, a hospital or hospice and a prison.

Q. Isthere any specific permission for a SIPP to own residential property for job related
pur poses?

A. Yes, the SIPP can buy aresidentia property if it isto be occupied by a person who is not a
member of the SIPP and is not “connected” with his employer and is required to live in the property
as part of hisjob. Thiswould cover say caretakersflat. A further exemption allows a person who is
not a member of the SIPP to occupy residential premises used in connection with business premises
held as an investment of the pension scheme. The Inland Revenue notes say thiswill cover atrader
who leases a shop from a SIPP fund, which has aflat above the shop, occupied by the tenant in
connection with running the shop.
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